LETTER CPIN ON
98- L-152

Sept enber 30, 1998

Honor abl e Shirl ey Meyer
State Representative
HC- 03, Box 78

Watford City, ND 58854

Dear Representative Meyer:

Thank you for your Iletter asking whether the Cerks of Court
Association and the North Dakota Registers of Deeds Association may
lawfully hire a |obbyist and whether Senate Bill 2002 passed by the
1997 Legislature is a mandate to the North Dakota judiciary to devise
a clerk of court consolidation plan.

I will first address whether the C erks of Court Association and the
North Dakota Registers of Deeds Association may lawfully hire a
| obbyist. According to the records of the North Dakota Secretary of
State’s office, the Cerks of Court Association has registered
individuals as |obbyists for that organization in 1995 and 1993.
There apparently is no record of the North Dakota Regi sters of Deeds
Associ ation having regi stered any | obbyi sts.

As a general nmatter, there is no |legal inpedinent for organizations
such as those you listed from hiring |obbyists to represent their
interests in the Legislature, provided that N.D.C.C. ch. 54-05.1,
concerning regulation of |obbyists, is followed. Were a |egal
probl em does arise, however, is if a l|lobbyist is paid with public
funds. As noted by forner Attorney Ceneral Hel gi Johanneson:

Serious doubt exists as to the legality of creating a
conmttee . . . where such conmttee acknow edgedly
proposes to expend or actually expends public funds to
engage in political activity in the form of |obbying for
or against certain neasures or any other form However,
if a nongovernmental conmttee were created and conplied
with the existing |laws pertaining to |obbying, etc., and
otherwi se conplied with the aw, no | egal objections would
be rai sed.

Letter from Attorney General Helgi Johanneson to LeRoy H.  Ernst
(Decenber 6, 1972). In a later opinion issued by this office on a
rel ated i ssue of whether a board of county comm ssioners could expend
tax noney for the purpose of hiring a | obbyist, it was noted:
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This office issued an opinion on January 17, 1951,

“. . .as to whether it is legal for a county to hire a
| obbyist to be registered for a legislative session and to
use taxpayers noney for the sane”.

That 1951 opinion noted that there was no statute which
granted the county comm ssioners such powers and went on
to enphasize that the counties have only those powers
expressly granted by statute. Therefore this office took
the position that “. . .it would be illegal for the county
to enploy a person such as you nentioned in your letter
even though the same was not classified as a | obbyist”.

This office has not reversed nor nodified this position
with respect to the power of county conmm ssioners to hire
| obbyi sts since the issuance of the 1951 opinion noted
above. . . . It is therefore the continuing position and
opinion of the Attorney General’s Ofice that such
activities would not be an allowable expenditure of tax
dol | ars under present |aw.

Letter fromAttorney General Allen |I. O son to OGscar Sol berg (January
24, 1977). If a county may not lawfully use public funds to hire a
| obbyist, it logically follows that associations of county officials
al so may not use public funds to hire a | obbyist.

The term “public funds” is defined in ND CC 8§ 21-04-01(5) as
foll ows:

5. “Public funds” includes all funds derived from
taxation, fees, penalties, sale of bonds, or from any
ot her source, which belong to and are the property of
a public corporation or of the state, and all sinking
funds of such public corporation or of the state, and

all  funds from whatever source derived and for
what ever purpose to be expended of which a public
corporation or the state have |egal custody. The

term includes funds of which any board, bureau,
comm ssion, or individual, created or authorized by
law, is authorized to have control as the |ega
custodian for any purpose whatsoever whether such
funds were derived from general or special taxation
or the assessnent of persons or corporations for a
specific purpose. The term does not include funds of
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students or student organizations deposited in a
student financial institution approved by and under
the control of the school board.

The public corporation referred to in this definition of public funds
includes a county, city, township, school district, and any body
corporate except a private corporation. Id. Al though this
definition appears in the public depository chapter of North Dakota
law, the North Dakota Supreme Court has recently quoted this
definition of public funds with approval in Adans County Record v.
Greater North Dakota Ass’'n, 529 N.W2d 830, 834 (N.D. 1995), and nade
it applicable to other situations.

As is apparent, this definition is quite broad; thus, any public
nmoneys channeled to either the Cerks of Court Association or the
North Dakota Registers of Deeds Association by a county or other
public entity could not be used for the purpose of paying a |obbyist
to appear before the North Dakota Legislative Assenbly in the absence
of a statute specifically permtting such an expenditure, and only
then if such an expenditure otherwise conforned to other relevant
provisions of North Dakota statutory and constitutional I aw.
However, because it is ny understanding that these organizations are
nongovernnental entities,® they may utilize funds other than public
funds to hire a | obbyist. For exanple, the individual nenmbers could
contribute their own funds to be used for the payment of a | obbyist.

In view of the foregoing, and because there is no statute which would
permit either a county or a nongovernnental association of county
officials to use public noney to hire a |lobbyist, it is my opinion
that the use of public funds for such activities is not |awful.
However, such nongovernnental associations are free to use other
unrestricted private funds for that purpose.

You also ask whether Senate Bill 2002 as passed by the 1997
Legi sl ature nandates that the North Dakota judiciary devise a clerk
of court consolidation plan. I found no provision in Senate Bill

2002 which explicitly mandates, orders, directs, or decrees that the

! These organizations are not nentioned or referred to in the North
Dakota Century Code, unlike the North Dakota Association of Counties.
See N.D.C.C. 8§ 11-10-24. The Secretary of State's records indicate
that the North Dakota Registers of Deeds Association is a nonprofit
corporation. The Clerks of Court Association does not appear in the
Secretary of State’'s records as a nonprofit corporation or other
registrable entity; it presumably is an uni ncorporated associ ation.
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judicial branch devise a clerk of court consolidation plan. There
are three provisions which somewhat touch on the question you raise.
Section 1 of the bill appropriates $100,000 for “[c]lerk of court
consol idation funding” but does not mandate a consolidation plan.
Section 6 of Senate Bill 2002 provides that

It is the intent of the fifty-fifth legislative assenbly
that counties use the provisions of chapters 11-10.2,
11-10.3, and 54-40.3 to conbine or share the services of
clerks of district court and that the judicial branch
budget for the 1999-2001 biennium and future bienniuns
i ncl ude f undi ng necessary to efficiently fund
adm ni stration of the district courts.

Section 7 of the bill amends NND.C.C. § 11-10-02 to provide, in part:

In a county having a popul ation of nore than six thousand,
the offices of clerk of district court and register of
deeds may be conbined into an office of register of deeds
i f t he board of county conmm ssi oner s, foll ow ng
consultation with the suprene court, adopts a resolution
conbining the offices no less than thirty days before
petitions for nomnations to county offices may first be
filed for the primary el ection.

(Enphasi s supplied.)

The primary purpose of statutory construction is to determne the
intent of the Legislature, which nust initially be sought from the
| anguage of the statute. KimG v. J.P. Furlong Enterprises, |Inc.

460 N.W2d 694, 696 (N.D. 1990); County of Stutsman v. State

Hi storical Society, 371 N.W2d 321, 325 (N D. 1985). “I't must be
presunmed that the Legislature intended all that it said, and that it
said all that it intended to say.” City of D ckinson v. Thress, 290

N.W 653, 657 (N.D. 1940). W rds in a statute are to be understood
in their ordinary sense unless a contrary intention plainly appears,
but any words explained in the North Dakota Century Code are to be
understood as expl ai ned. N.D.C.C. § 1-02-02. Ki nney Shoe Corp. V.
State, 552 N.wW2d 788, 790 (N.D. 1996).

The statenent of legislative intent contained in Section 6 nerely
provides that the judicial branch budget for the next and succeeding
bi enni uns i ncl ude f undi ng necessary to efficiently fund
adm ni stration of the district courts. Wile it may be advisable for
the judicial branch to devise a clerk of court consolidation plan,
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and while one mght even reasonably infer that such a consolidation
plan would assist the judiciary in establishing future budgets to
efficiently fund adnministration of the district courts, the |anguage
in question falls far short of that which would be necessary to
mandat e a consol i dation plan.

Simlarly, the reference in Section 7 of Senate Bill 2002 cannot be
reasonably construed to require a clerk consolidation plan. Al the
| anguage of the statute provides is that in a county having a
popul ation of nore than 6,000, the offices may be conbined into a
single register of deeds office if the county conmm ssioners adopt a
resolution conbining the offices in consultation with the Suprene
Court. Again, while it may be useful or appropriate for the Suprene
Court to have a clerk of court consolidation plan in place to assi st
in consultations with such counties, the plain wrding of the statute
does not mandate such a plan.

Consequently, it is nmy opinion, based on a plain reading of Senate
Bill 2002, that it does not mandate the judicial branch devise a
clerk of court consolidation plan.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL
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